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In The 


United States (Court of Apprals 
for tijr Uiatrirt of (Columbia 

No. 7960 


Katherine Tyler 
Appellant 

vs. 

Earle C. Starke 
Appellee 


BRIEF ON BEHALF OF APPELLEE 


COUNTER-STATEMENT OF CASE 

Appellee was defendant below and appellant was plain¬ 
tiff below. 

The Counter-Statement, of appellee desires to point out 
the following testimony of appellant on cross-examination: 

“She looked up the street and saw the headlights 
of the automobile at Eleventh Street and South Caro¬ 
lina Avenue, she never looked again, but kept on going 
across the street; that she saw the headlights of the 



automobile at about half a block away and never looked 
again but kept on going.” (R. 7) 

The above statement on cross-examination, we feel, should 
be read in the light of appellant's testimony on direct 
examination, which is as follows: 

“That she figured that she had time enough to get 
across the street before the car reached her.” (R. 6) 

“That she crossed the street at a ‘faster than normal 
walk . 9 ” (R. 6) 

After the appellant had finished her testimony and the 
Court indicated that a directed verdict in favor of appellee 
would be entertained, appellant thereupon called as her 
witness the appellee, who testified as follows: 

“That plaintiff stepped from behind a parked car 
in front of his automobile.” (R. 9) 

“That when lie first saw plaintiff she was about ten 
or fifteen feet away; that he was travelling eighteen 
or twenty miles per hour; that he put on his brakes as 
soon as he saw her and after he picked her up he noticed 
the odor of alcohol on her breath.” (R. 9) 

Appellant testified that she had consumed two bottles 
of beer. 

SUMMARY OF ARGUMENT 

i 

1. A reading of the entire narrative discloses that appel¬ 
lant’s injuries were due to her own negligence. 

2. AYhen starting to cross the street appellant testified 
that she saw the appellee’s automobile and then failed to 
look for it thereafter although there was nothing to obstruct 
her view. This, we feel, is contributory negligence. 
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ARGUMENT 

It is respectfully submitted that from all of the facts 
appellant was guilty of negligence. 

We do not feel that the doctrine of last clear chance 
applied because a reading of the testimony discloses that 
appellant was not oblivious of the danger. She placed her¬ 
self in peril by her own act of crossing the street without 
looking. 

Appellee contends that the law set forth in appellant’s 
brief has no application to the facts in this case. There 
can be no contention of last clear chance in the absence 
of negligence on the part of appellee. 

We submit the evidence in this case is undisputed that 
had appellant looked in the direction in which she first saw 
appellee’s automobile she would have known it was coming 
in her direction and could have avoided the unfortunate 
accident. 

In the case of Faucett v. Bergmann, 57 App. D. C. 290, 
the Court, in passing upon the facts in a similar case, said 
(p. 292): 

“When we examine the present record in the light 
of these principles, we are led to the conclusion that 
the lower court was correct in holding that the testi¬ 
mony conclusively established the contributory negli¬ 
gence of the plaintiff, and did not tend to establish 
negligence, even under the last clear chance doctrine, 
upon the part of the truck driver. According to the 
plaintiff’s testimony, he was walking across the street 
in broad day-light at a point somewhat distant from 
the corner crossing, at a time when the street was 
otherwise clear of traffic, and that he walked to a point 
in the street directly in front of the approaching truck 
when it was only 5 feet distant from him. There is no 
intimation of unusual weather conditions at the time, 
nor of defective vision upon plaintiff’s part. It is 
clear that if the plaintiff had looked in the direction 
of the truck before stepping in front of it he could 
not have failed to see it approaching him. Nor does 
the plaintiff offer any excuse for his failure to see the 
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truck before walking; in front of it. He testified that 
when he first saw the truck coming toward him, at a 
distance of 5 feet from him, lie jumped toward the 
curb, that the truck barely grazed him and that the 
driver stopped the truck as quickly as possible. The 
i truck was moving at a lawful and reasonable rate of 
speed, and there is no testimony to impeach the compe¬ 
tency of the driver or the efficiency of the truck’s brakes, 
i Plaintiff testified that the driver failed to sound the 
horn, but under the admitted circumstances that fact 
alone does not tend to relieve the plaintiff of the charge 
of contributory negligence, nor to impute negligence 
to the driver. For it does not appear from the testi¬ 
mony that the driver in the exercise of reasonable care 
should have foreseen that plaintiff was about to step 
in front of the truck, in time to have prevented the 
accident. Accordingly, since plaintiff’s testimony estab¬ 
lished his own negligence, and failed to disclose negli¬ 
gence upon the part of the truck driver, the lower court 
was right in directing a verdict against him.” 

As the Court said in the case of Bennett v. Washington 
Terminal Co., 55 App. D. C. Ill (p. 113): 

“Negligence is a matter of proof to be established 
by competent evidence. The burden of establishing 
negligence is upon the complaining party. The mere 
fact that an accident occurred creates no presumption 
of negligence on the part of the defendant company. 
It is an affirmative fact, incumbent upon the plaintiff 
to prove and establish by such direct and positive evi¬ 
dence that the jury may reasonably infer the facts upon 
which negligence may be predicated.” 

It is respectfully submitted that there was no showing of 
negligence on the part of appellee. There can be no appli¬ 
cation of last clear chance as contended by appellant. 

Respectfully submitted, 

James A. O’Shea 
Alfred Goldstein 
Attorneys for Appellee 








